March 11, 2022
Chair Ryan Painter and Board of Trustees
Greater Victoria School District #61
556 Boleskine Road
Victoria, BC V8Z 1E8
Dear Chair Ryan Painter and Trustees:
Re: Proposed Disposal of public lands at Lansdowne South Middle School in Victoria
The Friends of Bowker Creek Society and the Camosun Community Association understand that the
Board of Education of School District No. 61 (the “School District”) has entered into an agreement of
purchase and sale with the Victoria Hospice Society (the “Sale Agreement”) involving 1.9 acres of public
land immediately west of Bowker Creek (the “Lands”). We have outlined our concerns and interests in
previous letters to the School District dated November 24, 2021, February 11, 2022, February 27, 2022 as
well as a letter to the Minister of Education dated January 12, 2022.
As we will set out in detail in this letter, it is our position that the School District has disposed of the
Lands without lawful authority. We are mindful of the length of this letter; however, this space is needed
to set out our views on the various complex issues that have arisen since September 27, 2021, when the
Sale Agreement was signed. To assist the reader in moving through these various issues, we have
organized this letter into sections that deal with similar issues.
A brief summary of our views on this matter are that the School District, in entering into the Sale
Agreement without following the legally-mandated process, not only renders ineffective the sale of the
Lands, but has also resulted in an administratively impermissible process.
To be clear, it is not our view that there is no situation in which the School District may lawfully dispose
of the Lands. Rather, the process that would give the School District this authority has not been followed.
As such, the current Sale Agreement is not legally valid and cannot be relied on. Unless and until the
current Sale Agreement is abandoned and the School District restarts the process to dispose of the Lands,
adhering to all legal requirements, the Lands cannot be sold.
We present these views to you in order to place our understanding of the situation on the public record,
and to attempt to convince you to halt a process that has proceeded without legal authority, which can
only result in increased uncertainty for everyone involved were it to proceed further.
1) Authority of the School District
It is our understanding that the School District, as a statutory creation, may only act in accordance
with the authority that it has been given under its enabling legislation and the various legislative
authorizations that specifically confer powers. In this instance, the School District derives its
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authority from the School Act, RSBC 1996, C.412 (the “School Act”) and is bound by the powers
and limitations that are established therein.
The disposal of school board property is permitted, under prescribed circumstances, by
Ministerial Order. The Disposal of Land or Improvements Order (the “Order”) is relevant to the
issues we write to you about today. The Order is made under the authority of sections 96(3) and
168(2) (p) and (t) of the School Act.
It is our view that as a result of the Order being incorporated by the School Act, the Order has the
same force and effect as the School Act itself. It is not permissible for the School District to
exercise its authority in a manner contrary to what is set out in the Order and the School Act.
2) Legal Requirements Prior to Disposition of Land
A restriction on the disposition of land or improvements was placed on the School District as of
September 3, 2008: the effective date of the Order. This restriction is found in section 3 of the
Order and reads:
Disposal of land or improvements
3
Boards must not dispose of land or improvements by sale and transfer in fee
simple or by way of a lease of 10 years or more unless such disposal is to another board
or an independent school for educational purposes or is approved by the Minister in
accordance with section 5.
As such, it is our view that the Minister of Education must first approve of a disposition of land
or improvements as defined in section 3 before it can occur. As we have set out above, the School
District cannot exercise its authority in a manner contrary to what is set out in the Order.
Therefore, unless the Minister of Education approves of the disposition of land, the School
District does not have the legal authority to dispose of the land.
To further understand what it means for the School District to dispose of land, we believe that the
entirety of the Order must be considered. In section 1 of the Order, dispose is given a definition
of: ““dispose” means dispose as defined in the Interpretation Act.” The definition of dispose in
the Interpretation Act is set out in section 29 as: ”“dispose" means to transfer by any method and
includes assign, give, sell, grant, charge, convey, bequeath, devise, lease, divest, release and agree
to do any of those things.”
Our view of the meaning of ‘dispose’ in the Order means to transfer by any method and includes
assign, give, sell, grant, charge, convey, bequeath, devise, lease, divest, release and agree to do
any of those things.
The Order must be read in its entirety, including the incorporation of the definition of ‘dispose’ as
defined in the Interpretation Act. It is our view that reading the Order with the definition of
‘dispose’ as defined in the Interpretation Act results in an understanding that the Minister must
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approve a disposition of land prior to a board signing an agreement for purchase and sale. This
must be so as signing an agreement for purchase and sale would be considered disposing of
property.
It is our view that this understanding of the Order is supported by documentation produced by
both the Ministry of Education and the School District. The Ministry of Education School
Building Closure and Disposal Policy, states that if “a Board of Education no longer requires
property for educational purposes, the Board must seek the approval of the Minister prior to
disposing of the property by sale and transfer or by a lease of 10 years or more…” (emphasis
added).
The Ministry of Education Real Property Disposal – Required Information Checklist (June 2019),
states that the “ [Order] requires that a board of education must obtain ministerial approval prior
to pursuing the disposal of board-owned real property, either by sale or long-term lease”
(emphasis added).
Based on the wording of the Order, as well as reviewing the Ministry of Education documents
supporting and explaining the Order, it is our view that if a school board enters into an agreement
of purchase and sale for real property, that school board has disposed of the property.
3) Disposition of Land by the School District
It is our view that when the School District entered into the Sale Agreement, it disposed of the
Lands under the definition set out in the Order. As this disposition was not in accordance with the
Order, and therefore the School Act, nor with the Policies and Regulations of the School District,
nor with the Disposal Policy or the Checklist, the School District did not have the legal authority
to dispose of the Lands.
It is therefore our view that as the disposition of the Lands was unlawful, the School District is
not permitted to continue to pursue the legal transfer of this property in any way. As the School
District did not have the authority to enter into the Sale Agreement, it is possible that the Sale
Agreement is not a valid contract. We suggest that the School District and the Victoria Hospice
Society discuss this matter.
4) Consultation
In Gardner v. Williams Lake (City), 2006 BCCA 307, (“Gardner”) the British Columbia Court of
Appeal commented on the nature of the consultation required when a City Council was required
to enter into consultation, and the decision as to whom to consult with was challenged. The
decision is instructive:
[27] What, then, is the content of the “consultation” required? Section 879(1)
establishes the requirement that the City provide “one or more opportunities it considers
appropriate for consultation with persons, organizations and authorities it considers will
be affected”. With the words “it considers appropriate” and “it considers will be affected”,
the Legislature has expressed its intention that the nature of the opportunities to consult,
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and the persons or entities consulted, are matters to be decided by the City Council. A
challenge to the City Council’s decision on any of these matters is thus a challenge to a
decision expressly within the Council’s legislative competence. On the authority of
Nanaimo (City) v. Rascal Trucking Ltd., 2000 SCC 13 (CanLII), [2000] 1 S.C.R. 342,
2000 SCC 73, a court may not interfere with a decision of that nature unless it is patently
unreasonable. Thus, Mr. Gardner must establish that City Council’s decision on
consultation was patently unreasonable.
[28] In my view, “consultation” is an elastic concept, dependent upon the extent of the
change proposed and other circumstances surrounding the proposal. For example,
introduction of a new official community plan may have broader implications for
consultation than an amendment to a plan to address the use of a discreet area, such as is
before us. Accordingly, one would expect the degree and breadth of consultation to reflect
the breadth of the proposal.
[29] At a minimum, “consultation” anticipates bi-lateral communication in which the
person consulted has the opportunity to question, to receive explanation and to provide
comment to the local government upon the proposal. Given the requirement of a public
hearing as part of the formal process of passage of an official community plan, and the
express provision of s. 879 that the consultation is additional to the Public Hearing, I
consider that the term “consultation” in s. 879 includes informal communications,
meetings, open houses, delegations, and correspondence. The essence of the requirement
is that those consulted have the opportunity to question and provide their comment, and
that the local government weigh that comment, before advancing in the legislative
process.
[30] While the content of any requirement to consult is influenced by the context of the
term’s use and the circumstances at the time of consultation, cases such as Apotex Inc. v.
Canada (Attorney General) (2000), 2000 CanLII 17135 (FCA), 188 D.L.R. (4th) 144, 24
Admin. L.R. (3d) 279 (F.C.A.D.) and L.C.F.A. v. Lakeland College (1998), 1998 ABCA
221 (CanLII), 162 D.L.R. (4th) 338, [1999] 1 W.W.R. 555 (Alta. C.A.) make it clear that
the “consultation” conducted must be meaningful; that is, the consulting body must do
more than pay lip service to the requirement. At the same time, however, the degree to
which it is a “back and forth” or an on-going dialogue is a matter expressly reserved for
the local government by the requirement in s. 879(1) that it determine whether the
consultation should be “on-going”.
Consultation must occur prior to a decision, otherwise this consultation is not entered into in good
faith. If a decision is made prior to consultation on that decision occurring, the outputs from the
consultation cannot inform the decision maker when they are rendering a decision, as the
outcome is already predetermined. Meaningful consideration of issues, concerns, and viewpoints
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raised during the purported consultation can be of no consequence to the decision maker, being
solicited after the decision is made.
Unlike in Gardner, the issue that arises in the School Board’s purported consultation is not
whether the manner of consultation was within the School District’s legal authority to determine,
but rather if the School Board engaged in consultation at all, as consultation is required prior to a
decision being made. Engagement with the community and potentially affected parties may occur
after a decision is made, but this cannot be considered to be consultation as it has no ability to
influence the decision of the decision maker.
5) Timeline of Actions Taken by the School District
As set out in the School District’s October 14, 2021, News Bulletin (Attachment 1) entitled
“Victoria Hospice Society to purchase property from Greater Victoria School District” (the
“Bulletin”) the School District entered into the Sale Agreement prior to the Bulletin being
published.
Not only does the title of the Bulletin state the outcome of the Sale Agreement as a conclusion,
rather than a proposal for which feedback is to be solicited, the introductory sentence of the
Bulletin further sets out that:
The Greater Victoria School District has entered into an agreement to potentially sell 1.9
acres of land south of Lansdowne Middle School to the Victoria Hospice Society for $2.5
million.
This statement of fact unequivocally establishes that the Sale Agreement was entered prior to,
October 14, 2021. On page 30 of a slide deck presented at the November 3, 2021 Public
Information Meeting (Attachment 2), the date of the Sale Agreement was conveyed as occurring
on September 27, 2021.
Further in the Bulletin, under the heading of “Community Engagement”, the consultation period
and mechanism as set by the School District are set out as follows:
ENGAGEMENT TIMELINE
Raising Awareness – October 14 to November 3, 2021
Online Information Session (Q & A – Open Dialogue) – November 3, 2021
Collect written submissions from the public – Feedback period closes on
November 24, 2021
● What We Heard Summary Report to the Board – December 2021
● Board Meeting to consider land disposal – December 13, 2021
●
●
●

ONLINE INFORMATION SESSION
Public engagement launched with an online information session on November 3, 2021.
The information session provided an overview of the proposed land disposition, projected
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student enrolment, what the revenue will be used for, any potential District impacts, and
Victoria Hospice Society’s proposed plans for the site.
As stated in the Bulletin and borne out by the enactment of this engagement, the purported
consultation began on November 3, 2021. This is nineteen (19) clear days after the announcement
by the School District that the Sale Agreement had been signed.
6) Consultation was Not Legally Effective
It is our view that the School District did not meaningfully engage in consultation with any party
at any time during the engagement timeline as set out above. As set out previously, and as is
clearly stated in Gardner, consultation must occur prior to a decision being rendered to be legally
effective. This, rather obviously, produces the result that the decision of the School District to
enter into the Sale Agreement was not legally effective as the decision pre-dated the purported
consultation by a significant margin.
A question remains when considering all the available information: What is it that the School
District consulted on during the engagement period? The only available decisions to be made at
the time of the purported consultation, as are set out in the Bulletin, are the subjects that must be
removed prior to the Sale Agreement completing. These subjects are: 1) the approval by the
Ministry of Education; and, 2) three readings of a disposal bylaw by the Greater Victoria School
Board.
Given that the approval by the Ministry of Education is not within the jurisdiction of the School
District, the only reasonable conclusion that we can draw is that the purported consultation was to
cover three readings of a disposal bylaw. Notably absent in this purported consultation is any
discussion pertaining to, or decision about, whether the School District should sell the Lands.
We are of the view that this is because this decision had already been made. Not only had this
decision been made, but also acted upon by the School District entering into the Sale Agreement.
Thus, even if the School District were to desire to consult on the disposition of the Lands, this
could not occur.
We have set out our position on the School District’s purported consultation in significant detail
in our February 27, 2022 letter which responded to the letter sent by the School District on
February 2, 2022. While we will not repeat our previously communicated views here, as they are
now a matter of public record, it is sufficient to reiterate that the School District’s purported
consultation was, at best, woefully inadequate to meet the legal standard required of any school
district operating further to the statutory authority conferred on it through the School Act.
Further, it is our view that the School District has failed to adhere to the Ministry of Education’s
School Building Closure and Disposal Policy (the “Disposal Policy”). While the entirety of the
policy is enlightening, the Disposal Policy states, in part:
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Boards of education must engage in broad consultation and in enhanced planning
regarding underutilized school buildings and other property owned by boards prior to
property disposition.
We are not aware of any explanation that has been offered to assist us in understanding the School
District’s deviation from the Disposal Policy.
In failing to conduct any consultation prior to entering into the Sale Agreement, let alone
meaningful consultation, the School District failed to meet the legal requirements that, as a
statutory body, it was required to follow. It is therefore our view that the School District lacked
the legal authority to enter into the Sale Agreement.
7) School District Policy, Regulations, and Guidance
In addition to our view that the School District lacked the legal authority to enter into the Sale
Agreement as a result of its failure to consult prior to disposing of the Lands, we are similarly of
the opinion that the School District lacked the legal authority to enter into the Sale Agreement as
a result of its failure to adhere to its own policies and regulations.
As set out above, the School District may only exercise powers in accordance with its guiding
legislation. As the Order, via the School Act, requires that the School District develop and
implement policies and procedures in accordance with the Order, these policies and procedures
are binding on the School District and may not be deviated from in a disposition of land.
Section 6 of the Order states:
Policies and procedures
6

Boards must develop and implement policies and procedures with respect to the

disposal of land or improvements under section 96(3) of the School Act, consistent with
this Order, and make these policies and procedures publicly available.
It is our view, therefore, that to be able to comply with the Order, the School District must have:
1) developed, and made available to the public, policies and procedures that set out how
it will dispose of land in accordance with the Order; and,
2) implemented these policies and procedures in any disposition of land.
The inclusion of section 6 in the text of the Order results in a situation where the School District
becomes non-compliant with the Order if it does not follow the policies and procedures that it has
set out as required by the Order. As a result, in order to validly dispose of land within its
jurisdiction, the School District not only had to establish the manner in which that disposition
could occur, but also to comply with the established manner of disposition.
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It is our view that the requirement of section 6 of the Order that sets out that the policies and
procedures be made publicly available is to ensure that the community, including all persons who
may be impacted by the disposition of land, are afforded the opportunity to make their views and
positions known to the School District prior to the disposition.
In our view, the relevant School District policies and guidelines are:
●
●
●
●

Policy 1163: Consultation
Regulation 1163: Consultation
Policy 7110: Disposition of Real Property
Regulation 7110: Disposition of Real Property

Copies of these policies and guidelines can be found in Appendix A.
Regulation 7110 operationalizes Policy 7110, and establishes a broad process that the School
District must adhere to as required by the Order.
Regulation 7110 states, in part:
Prior to offering real property for disposal, the Board of Education shall complete a
consultation process in accordance with Policy and Regulation 1163, ‘Consultation’. The
following specific conditions apply to any consultation process with respect to all sales
and long-term (ten years or more) leases of real property:
The Greater Victoria Board of Education shall consult with local governments,
community organizations, neighbours adjacent to the property and the public and:
●
●

shall give notice to existing tenants, licensees and other user groups.
shall provide public notice (such as newspaper ads, open houses, District website,
etc.)

It is our view that Regulation 7110 is explicit in its wording that consultation, as established in
Policy 1163 and Regulation 1163, must be completed prior to offering real property for disposal
(emphasis added). The wording of Regulation 7110 is entirely consistent with the understanding
of the Order as we have set out above. It is extremely significant that the policy and regulation
that the School District established to fulfill the obligations of section 6 of the Order explicitly
state that an offering of real estate for disposal is not permitted unless consultation has occurred
and been considered by the decision maker.
It is our view that as the School District has disposed of real property prior to consultation
completing, or even occurring, it has done so in contravention of its own policy and regulation.
By entering into the Sale Agreement, the School District has, to our understanding, failed to
comply with the terms of the Order and therefore disposed of (or attempted to dispose of) real
property without legal authority. As the School District may only exercise powers in accordance
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with its guiding legislation as implemented through its policies and procedures, these policies and
procedures are binding on the School District and may not be deviated from in a disposition of
land.
As a result of the foregoing, it is our position that the community had a legitimate expectation
that the policies and procedures of the School District would be carried out in a substantially
similar manner as adopted and posted by the School District itself, including the scope and depth
of consultation established. As set out in some detail in our previous correspondence on this
matter, it is our strongly held view that the School District has not complied with the consultation
requirements set out through its own policies and procedures.
It is our perspective that the School District’s non-compliance with its own policies and
procedures, including, but not limited to, the lack of consultation on the disposition of the Lands,
has the effect of rendering the attempted disposition of the Lands impossible. It is our view that
the result of this non-compliance is that the School District did not gain the legally-required
authority to dispose of the Lands.
8) Legal Impermissibility of the School District’s Action
As a statutory body, the School District may not act in a way contrary to its establishing
legislation and other legal restrictions placed on it. Stated another way, the School District may
only act in a way that it is legally empowered to.
If a legally-required process is not followed, a statutory body, such as the School District, does
not have the legal authority to undertake any action that first requires that process to complete. If
a statutory body does not have the legal authority to take an action, it must also be true that any
further steps that require that action as a condition precedent may not occur, as there was no legal
authority for that first action.
We like to think of this as being similar to climbing a staircase. If you want to get to the second
step, you must first climb onto the first step. Similarly, if you want to climb onto the fourth step,
you must first climb the first, second, and third steps. Applying this analogy to the present issue,
the first step is consultation, and the fourth step is entering into an agreement for purchase and
sale. Without the first step of consultation, the higher steps cannot be reached.
To complete the analogy, the second step would be policies and procedures with respect to the
disposal of land, and the third step would be to obtain Ministerial approval. The steps higher up
the staircase would pertain to the disposition of the Lands, including the passing of a bylaw as
required by the Order and the transfer of legal title.
9) Conclusion on the Legal Authority of the School District
It is clear that the School District did not have the legal authority to enter into the Sale Agreement
for all of the following reasons:
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1. The School District entered into (or attempted to enter into) the Sale Agreement without prior
Ministerial approval;
2. The School District entered into (or attempted to enter into) the Sale Agreement without
adhering to the legally-required process set out in its guiding policies and regulations; and,
3. The School District entered into (or attempted to enter into) the Sale Agreement without prior
consultation with potentially-impacted groups and/or individuals, as is required under the
principles of administrative fairness.
The presence of any of the abovementioned factors would have the effect of rendering the School
District’s action of entering into the Sale Agreement unlawful. The presence of all of these
factors clearly demonstrates that the School District lacked the legal authority to enter into the
Sale Agreement. It therefore must follow that any actions taken by the School District in
furtherance of the Sale Agreement are similarly unlawful. This includes, but is not limited to,
tendering, or attempting to pass any bylaw further to the Sale Agreement.
As we are not privy to the Sale Agreement, we are not aware of any potential implications that
may arise as a result of entering into that agreement without lawful authority, nor would it be
appropriate for us to comment on them in any event.
10) Bylaw Readings and Procedural Fairness
It has recently come to our attention that the proposed use of the Lands by the Victoria Hospice
Society (the “Proposed Use”) has undergone significant alterations since its submission to the
School District. Notably, the alteration of the Proposed Use occurred after the second reading of
the ‘School District No. 61 (Greater Victoria) Lansdowne Middle School, South Campus
(formerly Richmond Elementary School) Site Partial Disposal Bylaw 2022’ (the “Bylaw”). This
novel Proposed Use was submitted for the consideration of the School District via a letter from
the Victoria Hospice Society dated February 18, 2022.[4]
It is clear that the wording of the Bylaw (Attachment 3) has not changed since the first and
second reading on January 24, 2022. However, the subject matter of the Bylaw has clearly been
changed by the alteration of the Proposed Use. It is our view that it is the effect of the Bylaw that
is materially relevant to any decision by the School District, and therefore the Bylaw itself must
be understood as being materially changed, even if the wording of it has not.
Additionally, it is our view that the School District, were it to proceed to a third reading of the
Bylaw without presenting the opportunity for a first and second reading of the Bylaw which takes
into consideration the novel Proposed Use would be contrary to School District Policy 3324.
Please refer to Appendix A f or a copy of Policy 3324.
Specifically, Point 4 under Heading C of Policy 3324 states: “The district will endeavour to work
with community and government agencies in supporting good environmental practices.” With
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respect, we do not understand how the School District may simultaneously comply with Policy
3324 and the wording of the Bylaw.
The current wording of the bylaw contains a number of recitals, including the following:
The Board is satisfied that it would be in the best interests of the Board to enter into the
Sale Agreement and pursuant to its obligations thereunder subdivide the Property and sell
the Lands to the VHS for the Price (the “Subdivision and Sale”)
(“Whereas E”)
It is our view that it is impossible for the School District to have satisfied Whereas E and Policy
3324 at this time. Whereas E sets out a condition precedent to the Bylaw that states the
conclusion that the School District is satisfied that the Sale Agreement, with the attendant
Proposed Use, is in the best interests of the School District. As the Proposed Use has been
significantly altered since the first and second reading of the Bylaw, we respectfully request
confirmation, with accompanying documentation, that the School District is satisfied the Sale
Agreement, with the attendant Proposed Use, is in the best interests of the School District.
In our view, Point 4 under Heading C of Policy 3324 is relevant to the determination as to what
the best interest of the School District is. We are concerned about the impact of the novel
Proposed Use on the ongoing liability of the School District. It is our understanding that under the
novel Proposed Use, the subject property area has been reduced over the previous proposed use,
and no longer encompasses any of the creek channel. The Proposed Use sets out that rather than
a property boundary as described and communicated to the community from November 3, 2021
to February 18, 2022, the property boundary will be located on the west side of the creek and a
reduction of the size of the land disposed from 1.9 acres to 1.3 acres.
Putting aside, for the moment, the environmental considerations that we would like to have
discussed during any and all three readings of the Bylaw, the novel Proposed Use no longer
encompasses any portion of the creek channel running through the property. It was our
understanding that the initial Proposed Use set the property line in the centre-line of the creek
rather than west of the channel of Bowker Creek. As there are legal implications to land that has
surface water pass over it, we are not aware of any assessment that has been undertaken by the
School District to assess any potential change in liability or regulatory requirements that would
occur based on the novel placement of the property line. We are similarly unaware of any
assessment that has been done which investigates the impact of the changes to the floodplain
resulting from the combination of the Proposed Use and the development of the Lands. It is
possible that the novel Proposed Use alters the liability of the School District as compared with
previous proposals.
To be clear, we are not saying that the Proposed Use does not meet the needs of the environment
and the community. It would be impossible to make this statement given the outstanding paucity
of information. Indeed, the statements made by the Victoria Hospice Society appear to be
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supportive of a commitment to the health of Bowker Creek. However, what is not clear to us at
this time is what the impact of the alterations to the Proposed Use would be, and how this could
affect the watershed. Due to this uncertainty, we do not believe that it is currently possible for the
School District to comply with Whereas E of the Bylaw as the consequences of the Proposed Use
have not yet been explored.
Given the foregoing, it is our view that if the School District were to pass the Bylaw in its present
form, without first remitting the Bylaw back to first reading, this would not be in compliance with
Section 68 of the School Act, as the Bylaw has been substantially altered between the second and
third readings. As such, the Bylaw that would be passed would not have been given three distinct
readings as required by the School Act. Please refer to Appendix A for a reproduction of Section
68 of the School Act.
We therefore respectfully request that the Bylaw be sent back to first reading to allow for a
meaningful conversation as to what impacts may arise from passing the Bylaw. It remains our
view, however, that this may only occur after the other legally-required steps as outlined above
have come to pass.
11) Current Impermissibility of the Minister’s Approval
Given the foregoing reasons outlining that the Sale Agreement was not signed following the
legally-required process, the Minister of Education may not now approve a disposition of land
further to section 5 of the Order.
As outlined above, we are of the view that the School Board has acted unlawfully in disposing of
the Lands prior to receiving approval from the Minister of Education. To ask the Minister of
Education to now approve an action that was taken unlawfully is, similarly, legally
impermissible. It is our view that it is impossible for the Minister of Education to grant the
School District, on an ex post facto basis, the legal authority to now do something it has already
done.
This same issue, when viewed from a different perspective, also has the result of impermissibly
fettering the discretion of the Minister of Education.
The Minister of Education is granted the discretion under the Order to freely decide if a board, as
defined in the School Act, may dispose of land. Any influence, or attempted influence, of this
decision is contrary to the administrative law principles that govern statutory decision makers.
The Minister of Education is legally entitled to make a decision under the Order which is not
limited by the factual circumstance of a signed Sale Agreement. In the present circumstances, the
Minister of Education is not able to make a decision that is free from outside influence, even
though this is a requirement of the Order. If the Minister of Education were to make a decision
that includes the Sale Agreement, she must necessarily consider not only if the School District
may dispose of the Lands, but also the terms and conditions of the disposition of the land, the
identity of the purchaser, and the Proposed Use of the land.
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It is our view that the School District has placed the Minister of Education in the exact position
that the restrictions of section 3 of the order were explicitly designed to avoid.
To summarize the above, it is our view that the unlawful disposition of the Lands has resulted in
the Minister being unable to approve this disposition. Even if this were not the case, the Minister
of Education would now have to make a decision that is fundamentally different from the
decision contemplated in the Order.
Consequently, it is our view that there is no live decision before the Minister of Education as a
result of the legally-impermissible actions taken by the School District in disposing of the Lands.
Simply put, the Minister of Education may not currently approve the Sale Agreement as this
question was not validly put before her.
It is our view that seeking the approval of the Minister of Education for the transfer of the Lands
further to the Sale Agreement would place her in the unenviable position of assessing the
disposition of the Lands after a process of uncertain validity.
12) Response to School District Position on Land Disposal
To further clarify our views on the disposition of the Lands, we believe that it would be
instructive to review your previously communicated position on the School District’s compliance
with the Order.
The previous School District response contained in your letter dated February 2, 2022 is
reproduced below. The response of the School District to questions pertaining to its compliance
with the Order was:

The following outlines the Ministerial Order and the District’s compliance with same:
1. SD61 Board entered into Purchase and Sale Agreement with Victoria Hospice Society
conditional on three readings of the Board’s bylaw and Ministerial approval.
2. the Ministerial Order (Appendix B) is the governing document, not the published
guidelines.
3. the words “must approve of disposal before a <district> enters into an agreement to
sell” do not appear in the Order.
4. the Order does not prohibit entering into a sale agreement conditional on the
Minister’s approval.
5. there is no provision in the Order that the Minister’s approval is not required for
legal commitments that were in place prior to September 3, 2008.
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6. Parts of the Ministry’s Q&A document attached to FOBC/CCA’s January 12, 2022 letter
have been updated several times and most recently March 2020 in Appendix C.
The Board is rightfully within the law outlined in the Ministerial Order by entering into the
Purchase and Sale Agreement.

For all of the reasons set out in this letter, it is our position that the School District is not
rightfully within the law outlined in the Ministerial Order by entering into the Sale Agreement.
For greater clarity, we will respond to your alleged compliance seriatim.
1. We agree that the School District took this step. As set out above, we do not agree that this
step was lawfully taken.
2. As set out above, the Order requires that the School District not only set policies and
procedures pertaining to the disposition of land, but also to follow them. As a result of the
operation of section 6 of the Order, the published guidelines, as set by a former iteration of
the School District, must also be followed.
3. You are correct that these exact words do not appear in the Order. However, they do not need
to. As we stated above, the Order must be read in its entirety, including the incorporation of
the definition of ‘dispose’ as defined in the Interpretation Act. Reading the Order correctly
results in an understanding that the Minister must approve a disposition of land prior to a
board signing an agreement for purchase and sale.
4. This is the same argument as point 3, expressed in a different way.
5. With respect, we do not understand what you are saying here. What is incontrovertible,
however, is that the date on which the Order became effective was September 3, 2008. We
note that the date of signing of the Sale Agreement, September 27, 2021, occurred after
September 3, 2008.
6. Thank you for this information. Please also note that the wording of the Ministry’s Q&A
document that was current at the time the Sale Agreement was signed is the relevant version
for the purposes of understanding what the obligations of the School Board are. Given that,
as you have helpfully pointed out, the last update to this document was in March of 2020,
there can be no dispute as to the relevant version of the document. None of the portions of the
Ministry’s Q&A document that we have cited in this letter, or in past letters, references any
section that has been changed by updates within the relevant time period.
Conclusion
Based on the entirety of the foregoing, it is our firmly held view that the Minister may not approve the
disposal of the Lands pursuant to the Sale Agreement. The School District has failed to undertake the
necessary requirements to lawfully dispose of the Lands and, consequently, no decision lies before the
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Minister at this time. For the School District to invite the Minister to approve of the Sale Agreement
would be to invite her to render a decision that she does not, at this time, have the jurisdiction to make.
Given the unlawful actions taken by the School District in disposing, or attempting to dispose of, the
Lands without legal authority, our view is that the only way in which the School District may remedy the
both the procedural defects and legally impermissible disposal of the Lands would be to cancel, or
otherwise withdraw from, the Sale Agreement.
After the crucial step of legally cancelling the Sale Agreement has taken place, there would be no
prejudice to the School District in proceeding, through following all legal and procedural requirements
(including robust and effective consultation), with seeking ministerial approval for the sale of the Lands.
Notably, this approval could only be validly granted after the School District follows the process set out
in its Regulations and Procedures, as required by the Order. Once this process has successfully
completed, and Ministerial approval granted, an agreement of purchase and sale may then be entered into.
After a signed agreement between the School District and a third party for the sale of the Lands has been
validly entered, the School District may, through following its established procedures, pass a bylaw
permitting the disposition of the Lands. Once all of these steps have occurred, the legal interest and title
in the Lands may be transferred to a third party.
To be clear, it is not our position that it is legally impermissible for the School District to dispose of
property, including the Lands. However, all legal requirements must first be successfully completed for
the disposition of any property to be legally effective.
Despite the preceding acknowledgement that the School District may dispose of the Lands upon proper
completion of all legally-required obligations to do so, it is our strongly held position that the School
District should not seek to exercise this authority. We welcome the opportunity to fully explain our
reasons for holding this view and to engage in a meaningful dialogue, alongside other interested and
affected parties, in any subsequent, legally-required, consultation process pertaining to a potential future
sale of the Lands.
If you have any questions about the content of this letter, we would be pleased to discuss this with you. It
remains, however, our strongly held view that there is no action that can be taken to render the current
Sale Agreement lawful.
Respectfully yours,

Soren Henrich, Chair
Friends of Bowker Creek Society

Lisa Timmons, President
Camosun Community Association
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Honourable Murray Rankin, MLA, Oak Bay-Gordon Head
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Chief Ronald Sam and Council, Songhees Nation
Mayor and Council, District of Saanich
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Travis Tormala, A/Regional Director, Capital Projects, Programs & Finance Unit
Harley Machielse, Director of Engineering, District of Saanich
Sharon Hvozdanski, Director of Planning, District of Saanich
Philip Bellefontaine, Director of Engineering and Public Works, City of Victoria
Daniel Horan, Director of Engineering and Public Works, District of Oak Bay
Lindsey McCrank, Coordinator, Bowker Creek Watershed Renewal Initiative
Community Associations within the Bowker Creek Watershed
Kevin Harter, CEO, Victoria Hospice Society

Thursday, October 14, 2021

Victoria Hospice Society to purchase property from Greater Victoria School District
VICTORIA, BC – The Greater Victoria School District has entered into an agreement to potentially sell 1.9
acres of land south of Lansdowne Middle School to the Victoria Hospice Society for $2.5 million. The
triangular-shaped property is adjacent to the south campus of Lansdowne Middle School, formerly
Richmond Elementary School.
The land sale is subject to approval by the Ministry of Education and three readings of a disposal bylaw
by the Greater Victoria School Board. If approved, the property would be used as a new Centre of
Excellence for Victoria Hospice, with space for expanded services including grief support, community
education, and practical programs for people on their end-of-life journey – from those diagnosed with a
life-limiting illness to those who are bereaved.
For over 40 years, Victoria Hospice has provided quality end-of-life care for people in Greater Victoria.
“The demand for end-of-life care programs and services is growing,” says Kevin Harter, CEO. “Victoria
Hospice must adapt and expand to ensure we can continue to meet the needs of our community. This
agreement with SD61 is an important step in realizing our goals.”
The proceeds from the sale of the surplus lands will provide funding to renovate and replace existing
Greater Victoria schools, including advancing net zero energy buildings and other energy efficient
strategies: key components of the District’s approved climate action resolution.
“We will be pleased if this land can be utilized for greater community benefit while flowing dollars
directly back into improving our facilities for students and staff,” said Ann Whiteaker, Board Chair. “The
District needs to make significant capital investments to minimize our environmental impact. Over the
short term and long term, we have schools that will require significant upgrades—and we need to start
allocating dollars now to fund carbon neutral schools.”
The public can learn more online or attend the online information session planned for November 3,
2021. For more details visit: www.sd61.bc.ca.
If approved by the Ministry of Education and the Board, the Victoria Hospice Society would then
commence the land-use approval and corresponding public engagement processes required by the
District of Saanich to advance its plans for the property.
-30Media Contacts:
Lisa McPhail

Communications and Community Engagement
Greater Victoria School District No. 61
250.475.4103
www.sd61.bc.ca
Jen Cooper
Communications & Marketing Manager
Victoria Hospice Society
250.217.8779
www.victoriahospice.org

Attachment 2 - page 30 of slide deck from November 3, 2021 Public Information Meeting
https://www.sd61.bc.ca/wp-content/uploads/sites/91/2021/10/Land-Disposition-Public-Consultation-Presentation-FINAL-KM-2021-11-02.pdf

Attachment 3 - Lansdowne Middle School, South Campus, Partial Disposal Bylaw 2022
https://www.sd61.bc.ca/wp-content/uploads/sites/91/2022/02/Agenda-Package_BR_Feb-28-2022.pdf

Appendix A: Relevant Statutes, Policies, and Regulations
Policy 7110 Disposal of Real Property
Regulation 7110 Disposal of Real Property
Policy 1163 Consultation
Regulation 1163 Consultation
Bylaw 9110 Organization
Policy 3324 The Environment
School Act, RSBC, C. 412, section 68
Disposal of Land or Improvements Order M193/08
Ministry of Education School Building and Closure Policy

The Greater Victoria School District is committed to
each student’s success in learning within
a responsive and safe environment.

POLICY 1163
CONSULTATION
Policy
The Board values attitudes and practices that encourage integrity, respect and
trust in all relationships. To this end, the Board expects district, school and
program level decisions will be made using appropriate consultation processes.
The process selected will optimize the opportunity for educational and
community partners to provide input within the predetermined timeframe.
Definition
Consultation is an important step in decision-making (See Appendix A). It is a
process, not an outcome, which involves interaction between decision makers
and those affected by the decisions. It promotes a two-way flow of information
and ideas to arrive at better solutions and, consequently, more effective
implementation of policy and programs.
Beliefs and Principles
Student-focused: The benefits of consultation are realized when educational and
community partners are focused on the best interests of the students.
Understanding and Commitment: Consultation processes function more
effectively when all parties understand them, have a basic commitment to them,
and have access to them.
Ownership: The implementation of decisions is more effective when
educational and community partners have shared in their development.
Timeliness: Consultation is more effective when it is commenced at the time
that the issue being considered is identified.
Transparency: Communication, trust and open-mindedness are critical elements
in consultation processes.
Modification to this document is not permitted without prior written consent from the Greater Victoria School District.
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APPENDIX A - VISUAL DISPLAY OF POSSIBLE APPROACHES
TO DECISION MAKING

Direct

Consultation

Negotiation

There are occasions where action is
required around administrative or
educational issues. The Board and
Administration make these
decisions without directly soliciting
the perspectives of others.

Many issues require, or would
benefit from, general consultation
with education and/or community
partners.

The Board is a party to various
contracts and agreements. Through
its representatives, negotiation
seeks to find common ground.

Selective

Broad-Based

Some issues may affect only a
specific individual or group.
Consultation would
specifically be requested and
the feedback considered by
the decision maker.

Some issues may affect the
entire school district and/or
the larger community.
Consultation would include
the various methods and
styles as shown on this chart.

Representative
Educational and community
partners that could be impacted
would be asked, through their
representatives, for input that
may be taken into consideration
when the decision is made.

Styles of
Consultation

Advisory
Educational and community partners
or individuals would be invited to
participate in a working group or
advisory committee on a specific issue
or area of interest. This group would
offer advice or make
recommendations.

Collaborative
Educational and community partners
or individuals would be invited to
participate in a working group, ad hoc
committees, or community meetings
on a specific issue. Collaborative
discussions on the issue would occur
with the intention of reaching
consensus with respect to input
provided to the decision makers.

Modification to this document is not permitted without prior written consent from the Greater Victoria School District.
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The Greater Victoria School District is committed to
each student’s success in learning within
a responsive and safe environment.

REGULATION 1163
CONSULTATION
Guidelines for the Consultative Process
Criteria
The District would undertake consultation if and when:
• the constituency may be significantly affected by the decision
• the decision may be controversial
• the decision making process could benefit from a widespread exchange of
information
• the decision needed is value based and/or subjective in nature
Considerations
Before the District engages in a consultation process the following would be
determined and communicated to the public:
• the objectives and goals of the consultation
• the issues upon which it is consulting
• the educational and community partners involved in the consultation
process
• the person(s) with contact information
• the measures of success of the consultation process
Communication
When the District begins a consultation process, it would normally include, but
not be limited to, the following in its information release to educational and
community partners:
• specific timelines showing each stage of the process
• limitations on the process in both scope and time
Modification to this document is not permitted without prior written consent from the Greater Victoria School District.
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•
•
•
•

the consultation methods to be utilized
background information that is timely and comprehensive
other options that have been, or are being, considered
opportunities to be provided for input, feedback, and dialogue

Should there be a change in the consultation process, this will be communicated.
When the consultation process is complete and a decision is made, the District
will inform those consulted of the decision and the reasons for the decision.
A review of the process and structure of consultation will be conducted
periodically involving all those affected by the process.
Greater Victoria School District
Approved: January 1990
Revised:
June 2005

Modification to this document is not permitted without prior written consent from the Greater Victoria School District.
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The Greater Victoria School District is committed to
each student’s success in learning within
a responsive and safe environment.

BYLAW 9110
ORGANIZATION
Legal Authority
The Greater Victoria School District is administered under the legal
authority of the School Act (Part 6), which states, in part, that the Board is
a corporation. It may establish committees with specific functions and
duties, establish district advisory councils, delegate specific and general
administrative and management duties. However, committees of trustees
or individual trustees may not exercise the rights, duties and powers of
the board as all powers of the Board are exercised by Bylaw or by
resolution.
Membership of the Board
The Board of School Trustees of School District No. 61 (Greater Victoria)
has a membership of nine trustees at large under the provisions of the
School Act (Part 4).
Vacancies shall be filled in accordance with the School Act.
Duties and Authority of the Chair
The Chair shall be expected to act, as far as possible, in the role of the
"Speaker of the House" with objectivity and fairness to all sides of the
debate.
The chair shall avoid using the position to (unduly) influence the outcome
of a debate by withholding pertinent information or any other means. The
authority of the chair does not exceed that of any individual trustee.
Greater Victoria School District
Revised:
July 1970
Revised:
October 30, 1978
Revised:
November 1981
Revised:
November 1982
Adopted:
February 25, 2002
Modification to this document is not permitted without prior written consent from the Greater Victoria School District.
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The Greater Victoria School District is committed to
each student’s success in learning within
a responsive and safe environment.

POLICY 3324
THE ENVIRONMENT
Rationale
The Board of School Trustees believes that the maintenance of our environment
is necessary to the quality of our lives. Further, it believes that the district and its
schools have the responsibility of fostering and reinforcing positive
environmental concepts, concepts that will enhance the relationship between
living things and their natural and built surroundings.
The introduction of these concepts must begin early in the life of each child in
order to develop a responsible environmental ethic which will be sustained
throughout life.
Policy
A.

ENVIRONMENTAL PRACTICES
1.

Purchasing
a. Where feasible, products shall be purchased that are
manufactured from recycled materials.
b. Where products are similar in function, the one that is the
least harmful to the environment shall be purchased.

2.

Waste Management
a. The district shall substantially reduce paper waste.
b. The district shall foster environmental practices based on
the concepts: reduce, reuse, recycle.
c. Where feasible, waste products shall be recycled.
d. The district shall encourage the participation of staff,
students and parents in the recycling program.

Modification to this document is not permitted without prior written consent from the Greater Victoria School District.

Policy 3324

Page 1 of 3

3.

B.

C.

Facilities Management
a. The district shall practice energy conservation in the
operation of all facilities and equipment.
b. The district shall use, where feasible, environmentally
friendly products for all facilities, equipment and grounds.

ENVIRONMENTAL EDUCATION
1.

Integrated Environmental Studies
a. The district shall foster the use of an environmental theme,
at every level, as a focus for integrating existing curriculum.
b. The district shall encourage inclusion of environmental
education resources in school library/resource centres.

2.

Environmental Studies
a. The District shall encourage the inclusion of Ministry of
Education and locally developed Environmental Studies
course and/or units in the program offerings of schools.

3.

Environmental Field Trip Sites
a. The district shall support learning activities that utilize a
wide range of appropriate environmental field trips.

ENVIRONMENTAL MANAGEMENT
1.

The district encourages consideration of environmental impact
in the planning of all operational and educational programs.

2.

The district encourages school-based leadership in environmental education at each school.

3.

The district shall respond to identified environmental education needs as resources permit, including such measures as:
a. providing appropriate environmental resources to schools;
b. providing instructional assistance and in-service to school
personnel;
c. coordinating appropriate community-district environmental
initiatives.

4.

The district will endeavour to work with community and government agencies in supporting good environmental practices.

Modification to this document is not permitted without prior written consent from the Greater Victoria School District.
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Greater Victoria School District
Adopted: May 28, 1990
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School Act, RSBC, C.412

Passage of bylaws
68 (1) Before it is passed, a bylaw of the board must be given 3 distinct readings.
(2) Subject to subsection (3), at each of the readings of a bylaw, the bylaw must be
read in full.
(3) A reading of a bylaw may, if a written or printed copy of a bylaw is in the
possession of each trustee and is available to each member of the public in attendance
at the meeting at which the bylaw is to be read, consist of a description of the bylaw
by
a) its title, and
b) a summary of its contents.
(4) The board may not give a bylaw more than 2 readings at any one meeting unless
the members of the board who are present at the meeting unanimously agree to give
the bylaw all 3 readings at that meeting.

DISPOSAL OF LAND OR IMPROVEMENTS ORDER
Authority:

School Act, sections 96(3) and 168(2)(t)

Order M193/08 (M193/08) .......................................................... Effective September 3, 2008
{ Ministerial
Repeals 233/07

Interpretation
1
In this Order:
“a lease of 10 years or more” means a lease of 10 years or more, including the
cumulative total of all options and rights to extend or renew the lease,
“alternative community use” means a use by a community agency or organization for
land or improvements owned by a board, other than for the educational purposes of the
board,
“board” means a board as defined in the School Act and includes a francophone
education authority,
“dispose” means dispose as defined in the Interpretation Act,
“independent school” means an independent school as defined in the Independent
School Act.
Application
2
This Order does not apply to grants of Crown land described in section 99 of the
School Act.
Disposal of land or improvements
3
Boards must not dispose of land or improvements by sale and transfer in fee
simple or by way of a lease of 10 years or more unless such disposal is to another board
or an independent school for educational purposes or is approved by the Minister in
accordance with section 5.
4
Boards may dispose of land or improvements by way of lease, other than a lease
of 10 years or more, if such disposition is to an agency or organization for an alternative
community use.
5
Despite section 3 and 4, the Minister may approve, with any terms and conditions,
a disposition of land or improvements.
Policies and procedures
6
Boards must develop and implement policies and procedures with respect to the
disposal of land or improvements under section 96(3) of the School Act, consistent with
this Order, and make these policies and procedures publicly available.
Bylaws
7
A board’s bylaw made pursuant to section 65(5) of the School Act relating to a
disposition in accordance with sections 3, 4 or 5, must include:
(a) confirmation that the board will not require the land or improvements for
future educational purposes,
Ministry of Education
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(b) the name and the facility number, if any, and
(c) the address and legal description.
8
A copy of a bylaw referred to in section 7 must be provided to the Minister
without delay.
Notification
9
When a board disposes of land or improvements, the board must, without delay,
provide the Minister with written notification of the disposition and allocation of the
proceeds as required under section 100(2) of the School Act.
10

This Order comes into effect on September 3, 2008.
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School Building Closure and Disposal
Date came into force or revised
September 3, 2008

Status
Current

Policy statement
If a Board of Education no longer requires property for educational purposes, the Board must seek the approval of the Minister prior to
disposing of the property by sale and transfer or by a lease of 10 years or more, unless the Board is selling or leasing land or buildings to
another board (including the Conseil scolaire francophone) or independent school for educational purposes.
Boards of education must engage in broad consultation and in enhanced planning regarding underutilized school buildings and other
property owned by boards prior to property disposition.

Rationale or purpose of policy
The Ministry of Education and boards of education have an expanded mandate for early learning. Government made a 2008 throne speech
commitment to study the possible implementation of all-day kindergarten for five year old children and optional all-day programs for three and
four year old children. Future school space requirements related to these new initiatives must be considered prior to disposing of currently
underutilized or surplus property.

School buildings and property are also valuable public assets that can become centres for delivering education and community services that
meet the vital needs of the community. Available school space should be available for alternative community use; for example, early learning,
child care services, adult and industry training education programs, family resource centres, seniors’ centres, public libraries, health care and
therapy services, local social services, community recreation programs.

Authority
School closures and disposal of school board property are guided by two Ministerial Orders: The School Opening and Closure Order (PDF),
and the Disposal of Land or Improvements Order (PDF). These Orders are made under the authority of the School Act (PDF), sections 73,
168(2) (p)(t), and 96(3).

Policy in full
The policy outlines the terms and conditions that the Minister will consider in the approval of a board of education’s request to dispose of real
property. The disposal of real property includes the sale, exchange or lease of 10 years or more of land or improvements or both.
Boards of education must consider potential space needs for early learning programs in the future. Available school space will be needed to
accommodate these and other programs.
School buildings are a valuable asset where communities may find new uses, now and in the future. Boards of education must consider
potential needs for alternative community use.
With respect to surplus or underutilized school space, the board must consult with local government, community organizations and the public
on alternative community uses. This consultation process must include:
Consideration of future enrolment growth in the district, including Kindergarten to Grade 12, adult programs, and early learning;
Consideration of alternative community use of surplus space in school buildings and other facilities; and
A fair consideration of the community’s input and adequate opportunity for the community to respond to the board’s plans for the
school.
Only in exceptional circumstances should a board consider permanently disposing of school property. Without the approval of the Minister, a
board may only sell land or buildings to another board (including the Conseil scolaire francophone) or independent school for educational
purposes. A board may lease property for under 10 years according to its own policies and procedures to an entity for an alternative
community use.

The Minister may approve a sale or lease of 10 years or more to an entity for use other than alternative community use. When such
exceptional circumstances occur, a board must confirm that the board will not require the land or improvements for future educational or
community purposes.
School property disposed of to an entity for use other than an educational or alternative community use must be sold through public tender or
other competitive bidding process to ensure fair public access and market value is obtained.
School property disposed of to: another board (including the Conseil scolaire francophone) or independent school for educational purposes;
or local government or community organization for alternative community use, may be sold at less than market value.

Additional Definitions
"Educational purposes" means a use for delivering the k-12 educational program as well as any new educational initiatives such early
learning.
"Alternative community use" means a use by a community agency or organization for land or improvements, owned by a board, other than
for the educational purposes of the board.
"A lease of 10 years or more" means a lease of 10 years or more, including the cumulative total of all options and rights to extend or renew
the lease.

Procedures related to policy
Details of required procedures, including bylaw requirements and notification to the minister, are set out in the two Ministerial Orders listed
above.

Contact Information
If you have any questions relating to this policy, please contact the Capital Management Branch in the Resource Management Division.

